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monial domicil for a divorce. The present case has not the 
benefit of the rule that a wife's domicil follows that of her hus- 
band. The principal case is not one in which the lex fori is that 
of the domicil of both parties, as was the situation in both of the 
cases cited above. 

A divorce proceeding is not one in personam, nor yet one in 
rem. It is sui generis — very much like an attachment proceeding, 
which latter has aptly been called a proceeding quasi in rem* 
The res, if we may speak of it as such in a divorce case, is the 
marriage status. 8 As, in general, a decree in personam is not 
valid unless the defendant is before the court or has been actually 
served with process, 7 so a decree in rem is likewise of no effect if 
the court has no jurisdiction of the res. 

The Massachusetts court in refusing to admit that Georgia had 
jurisdiction of the cause, laid great stress upon the fact that the 
wife was not actually served with process and could not be 
present at the proceeding. The court in the principal case seeks 
to reconcile its decision with Gildersleeve v. Gildersleeve* and 
with Joyner v. Joyner 9 on the ground that in those cases the 
defendant had knowledge of the proceedings whereas in the 
present case this was not so. 

If, however, Georgia had jurisdiction of the marriage status, it 
would seem that in the present- case the court should have 
respected the findings of the former court on the merits of the 
case, namely as to which party was in fault. 

F. L. McC. 

AVOIDANCE OF THE FORFEITURE OF AN INSURANCE POLICY CON- 
TAINING THE "VACANCY CLAUSE" BY REOCCUPATION 
BEFORE LOSS. 

In the case of Beecher v. Vermont Mut. Fire Ins. Co. 1 the 
policy contained a provision that it should be void, if the property 
insured should be unoccupied for a period of ten days without the 

6 Minor, Conflict of Laws, 194; Doughty v. Doughty (1876) 27 N. J. 
Eq. 31S. 

8 Status in its final analysis seems to consist merely of a complex set 
of jural relations (a) as between the spouses, and (b) as between either 
spouse and all other persons. 

'• Pennoyer v. Neff (1877) 95 U. S. 714. 
s (1914) 88 Conn. 689. 

9 (1008) 131 Ga. 217. 

i (1916) 98 Atl. (Vt.) 917. 
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consent of the company. The buildings were unoccupied for the 
specified period on one or more occasions, but at the time of 
the fire they were occupied by the assured. The court was unani- 
mous in holding that the provision merely suspended the insur- 
ance during the time the premises were not occupied, and that the 
policy was revived by the reoccupancy before the fire. 

The decisions on this point are in hopeless conflict. Until 
recently the majority adhered to a literal interpretation of such 
a provision, and denied recovery, although the premises were 
reoccupied before the fire. 2 At the present time, however, it 
seems that the tendency of the courts is in harmony with the con- 
clusion reached in the principal case. 8 

In some instances, at least, this conclusion is based upon an 
earlier case arising under a different form of policy in which the 
temporary suspension was expressly provided for. 4 This dis- 
tinction, though vital, is either not noted, or if noted is not given 
its true weight. 

In other cases, the courts place their decision squarely on the 
proposition that the non-fulfilment of the condition in no way 
contributed to the loss. 5 It is here held to be of no consequence 
whether or not the specific conditions have in the meantime been 
broken, provided the situation has been restored without increased 
risk existing at the actual time of the fire. 8 In each class of 
cases, the principle that substantial justice must be secured at 
all hazards seems to control the action of the court, and is held 
to justify the disregard of an express provision in a contract 
which the parties were competent to make. 

2 East Texas Ins. Co. v. Kempner (1894) 87 Tex. 229; German Ins. 
Co. v. Russell (1902) 65 Kan. 373; Moore v. Ins. Co. (1882) 62 N. H. 
240; Hoover v. Ins. Co. (1902) 93 Mo. App. in; Hardiman v. Fire 
Ass'n. (1905) 61 Atl. (Pa.) 990. 

3 Silver v. London Assur. Corp. (1911) 61 Wash. 593; Ins. Co. of No. 
Am. v. Pitts (1907) 88 Miss. 587; Borne v. Home Ins. Co. (1900) no 
la. 379- 

*Cf. New England F. & M. Ins. Co. v. Wetmore (1865) 32 111. 221; 
Phoenix Ins. Co. v. Lawrence (1862) 4 Met. (Ky.) 9; U. S. F. & M. 
Ins. Co. v. Kimberly (1870) 34 Md. 224. 

5 Athens Mutual Ins. Co. v. Toney (1907) 57 S. E. (Ga.) 1013; Born 
v. Home Ins. Co., supra; Ins. Co. of No. Am. v. Pitts, supra; Sumter" 
Tobacco Warehouse Co. v. Phoenix Ins. Co. (1907) 76 S. C. 76. 

6 Traders Ins. Co. v. Catlin (1896) 163 111. 256; Germania Fire Ins. Co. 
v. Klewer (1889) 129 111. 599; Ins. Co. of No. Am. v. Pitts, supra; Born 
v. Home Ins. Co., supra. 
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On the other hand, it is admitted that the insurance company 
would not be liable on a policy similar to the one in the principal 
case, if the premises were unoccupied at the time of the fire 
without the consent of the company. 7 Yet such a decision can 
be correctly sustained only upon the ground that occupancy was 
an express condition and its non-fulfilment rendered the contract 
unenforceable. 8 If the provision is to be given any significance, 
therefore, of what consequence is it that before the loss in the 
principal case the property was reoccupied? The rule is well 
settled that contracts of insurance like other contracts must be 
construed according to the sense and meaning of the terms 
employed. 9 Where the language is plain and unambiguous, 
courts must enforce the contract as made by the parties and 
cannot make a new one for them under the guise of con- 
struction. 10 

The language of the contract in question is seemingly clear and 
unambiguous and, unless the insured can show fulfilment of its 
conditions, he is not entitled to recover for the loss. The con- 
struction given by the courts in agreement with the principal 
case would seem to be a perversion of the terms of the contract, 
and a creation rather than an interpretation. 

S. F. D. 

''Ins. Co. of No. Am. v. Coombs (1898) 19 Ind. App. 331; Robinson v. 
Aetna Ins. Co. (1897) 18 Ky. L. Rep. 865; Hartford Fire Ins. Co. v. 
Webster (1873) 69 111. 392. 

8 German Ins. Co. v. Russell, supra; Girard F. & M. Ins. Co. v. Hebard 
(1880) 95 Pa. St. 45; Insurance Co. v. Gibbons (1890) 43 Kan. 15. 

9 Imperial Fire 11s. Co. v. Coos Co. (1893) 151 U. S. 452; Mack v. 
Rochester Ins. Co. (1887) 106 N. Y. 560. 

10 Imperial Fire Ins. Co. v. Coos Co., supra; Dolliver v. Granite State 
Fire Ins. Co. (1913) ill Me. 275. 



